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Private Ways Legislation

The origins of this legislation date back to 1765.

An Act in addition to an amendment of an Act made and passed in the first year of
His Majesty’s Reign entitled an Act for repairing and mending highways, roads,
bridges and streets and for appointing surveyors of highways within the several
townships in this Province, that is S.N.S 1765 c.11.

3. And be it further enacted that the surveyors of the highways of each town
respectively, be and are hereby empowered to lay out particular and private ways
either open or pent with swinging gates for such town only as shall be thought
necessary by the Justices of the Peace in their general sessions upon application
made to them by the persons concerned. Provided that no damage be done to
any particular person in his land or property without due recompense to be made
by the Town, as the surveyors of highways and the party interested may agree or,
as shall be ordered by the Justices in general sessions upon inquiry into the same
by a jury to be summoned for that purpose.



Background and Purpose

That legislation was most significantly revised by the passing of An Act Respecting
the Laying Out of Private Ways S.NS., 1926 c. 8. With the exception of minor
changes between then and now, that Act is virtually identical to the present Private
Ways Act.

An Act Relating to Necessary Private Ways 1989 c. 358 amended 2011 c. 25
Two Parts of the Act
— PART 1: Authority of the Governor in Council

* Mines, mills, quarries, farms or factories who is desirous of transporting the
produce of such mine, mill, quarry, farm or factory to a railway or public
way, or to tidal or other waters or elsewhere...

— PART 2: Authority of Municipal Council

* Any freeholder or freeholders of any municipality may present a petition to
the council praying for the obtaining and laying out of a private way or road,
either open or pent.



Background and Purpose

PART 1: Authority of the Governor in Council

* Mines, mills, quarries, farms or factories who is desirous of
transporting the produce of such mine, mill, quarry, farm or
factory to a railway or public way, or to tidal or other waters or
elsewhere... who is unable to agree for a right of way with the
owner or owners of any lands which it is necessary to cross in
order to effect such entry or transportation, may present a
petition to the Governor in Council,,

* Where the commissioner finds on examination that the
proposed right of way runs through any house, building,
orchard or garden, he shall, without further inquiry, so report
to the Governor in Council and no further proceeding shall
take place on such petition. R.S,, c. 358, s. 5.



Background and Purpose

PART 2: Authority of Municipal Council

* Any freeholder or freeholders of any municipality may present a
petition to the council praying for the obtaining and laying out
of a private way or road, either open or pent.

 Where the council is satisfied that the application should be
granted, a commissioner shall examine whether the proposed
private way or road:

— is the most practicable and reasonable means of access

— |s the most advantageous to the one applying for the way
or road

— least detrimental to the owners of the land through which
the way or road shall pass

— the proposed way or road is reasonable and practicable
and requisite for the purposes of the one applying therefor



Cron v. Halifax 2010

“Never strike a king unless you are sure you shall kill him.”

Ralph Waldo Emerson

* The applicants sought a declaration that the municipality did not have the legal
authority to grant a petition made by their neighbour pursuant to the Private
Ways Act that would grant her a private 'way or road' over their property.

* Non-consensual takings of lands by Municipal Councils from private
landowners are not permitted any longer under the Private Ways Act

(a) It has outlived its usefulness which was during the early stages of
municipal development in Nova Scotia;

(b) HRM council cannot rely on it to affect the Cron’s property because

i)

i)

HRM council can only “expropriate” land pursuant to the
Expropriation Act, and

the granting of an easement by HRM to the neighbour can only be
accomplished by HRM first by “taking” the lands.



Cron v. Halifax 2010

“Never strike a king unless you are sure you shall kill him.”
Ralph Waldo Emerson

Part 2 of the Public Ways Act is operative legislation within the province and
any municipal council petitioned for the “obtaining and laying out of a private
road” may properly consider such a petition.

The court examined the history and interaction of the various pieces of
legislation and found that the object of the Expropriation Act is to take land,
without consent, for the benefit of the public.

Whereas the object of the Private Ways Act is to transfer land, without
consent, from one private person to another.

Although the Private Ways Act could have significant consequences for
affected landowners, the process under the Act did not constitute
expropriation as contemplated by the Expropriation Act.



Cron v. Halifax 2010

2011 Amendments because of Cron vs. Halifax:
Council by-laws

29A (1) The council may make by-laws respecting the payment of
compensation charged against the polling district in which a private
way or road is made, or in whole or in part against the applicant or
applicants therefor.

Expropriation Act does not apply
36 For greater certainty,

(a) an order, award or decision made or any other action taken pursuant to
this Act is not an expropriation for the purpose of the Expropriation Act
or at common law or otherwise; and

(b) the Expropriation Act does not apply to this Act or to any order, award,
decision or any other action made or taken pursuant to this Act.
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Process

Freeholder makes petition to Council asking for creation of access.

Council reviews petition and shall order a precept to be issued to a competent
person as a commissioner whose duties are to:

o Examine whether the proposed access is the most practical and reasonable
means of access for the petitioner

o If satisfied lays out this access to be most advantageous to the petitioner
and least detrimental to the landowner over whose land it will pass, and

o Mark out this access on the land (not over twenty-five (25) feet in width)

If satisfied with the proposed way or access, commissioner makes duplicate
plans of the proposal. If not satisfied (if there is a more reasonable or practical
way of access), they so report to Council.

Commissioner may make an agreement in writing between the petitioner and
landowner regarding the compensation, if any, for the proposed access.

Submit to the Municipal Clerk for Council with his Precept the Agreement and
his Full Report
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Harbourview

Just South of Port Hood

Landlocked property behind properties located along Route 19.
Application to go directly through the property below

Proposed route through the garden of the lower property owner.

Opposed
e Garden

* Aunt of the applicant owned the property to the South. Access Available there.

Decision:

* Not the most practicable and reasonable means of access

* Most advantageous to the one applying for the way or road but most detrimental to the owners
of the land through which the way or road shall pass

e The proposed way was not determined to be reasonable and practicable nor requisite for the
purposes of the one applying therefor
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Grand Lake

Located on Isle Madame
Landlocked property at the end of a peninsula on Grand Lake

Application to go directly through the middle of the peninsula and along a
newly created private road.

Opposed
* Not the historical approach to the property
* Not practical because of a cliff face
* Not necessary because of water access
Decision:

* Applicant requested to respond to lawyers contention that there was
water access meaning that the property was not “land-locked” and that
the proposed private way was not “requisite”.
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West Arichat
Richmond County, Nova Scotia

Necessary Private Way
Application

Forgeron Proposal
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Necessary Private Way
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Background and Purpose

 Two Parts of the Act
— PART 2: Authority of Municipal Council

* Any freeholder or freeholders of any municipality may present a petition
to the council praying for the obtaining and laying out of a private way
or road, either open or pent.

* Where the council is satisfied that the application should be granted, a
commissioner shall examine whether the proposed private way or road:

— is the most practicable and reasonable means of access
— Is the most advantageous to the one applying for the way or road

— least detrimental to the owners of the land through which the
way or road shall pass

— the proposed way or road is reasonable and practicable and
requisite for the purposes of the one applying therefor



Grand Lake

Located on Isle Madame
Landlocked property at the end of a peninsula on Grand Lake

Application to go directly through the middle of the peninsula and along a
newly created private road.

Opposed
* Not the historical approach to the property
* Not practical because of a cliff face
* Not necessary because of water access
Decision:

* Applicant requested to respond to lawyers contention that there was
water access meaning that the property was not “land-locked” and that
the proposed private way was not “requisite”.



Sampsonville

Located on in Richmond County, North of St. Peters

Landlocked property off Crawley Lakes Road and the West
Bay Highway behind the Lakeside Community Centre

Right-of-ways already obtained from the Community
Centre for access across their property.

Right-of-way not inferred. Right-of-way not in the Deed but
agreed to with a handshake in 1958. Not in Deed.

Approximately 21 metre right-of-way required.

Two options for crossing.
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Process

Freeholder makes petition to Council asking for creation of access.

Council reviews petition and shall order a precept to be issued to a competent
person as a commissioner whose duties are to:

o Examine whether the proposed access is the most practical and reasonable
means of access for the petitioner

o If satisfied lays out this access to be most advantageous to the petitioner
and least detrimental to the landowner over whose land it will pass, and

o Mark out this access on the land (not over twenty-five (25) feet in width)

If satisfied with the proposed way or access, commissioner makes duplicate
plans of the proposal. If not satisfied (if there is a more reasonable or practical
way of access), they so report to Council.

Commissioner may make an agreement in writing between the petitioner and
landowner regarding the compensation, if any, for the proposed access.

Submit to the Municipal Clerk for Council with his Precept the Agreement and
his Full Report



Google Inspirational Quote
to End On...

“A blocked path also offers guidance.”

Masan Cooley
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